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DAVI D R HI NSON,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant
Docket SE-12487
V.

JAVES WEBSTER DI LLON

Respondent .

N N N N N N N N N N N N N N

CPI Nl ON AND ORDER

Respondent has appealed fromthe oral initial decision of
Adm ni strative Law Judge Jerrell Davis, issued at the conclusion
of an evidentiary hearing in this case on July 14, 1992.%' In
that decision, the |aw judge affirmed the Adm nistrator's order

suspendi ng respondent’'s airline transport pilot certificate, with

! Attached is an excerpt fromthe hearing transcript
containing the oral initial decision.

6307



2
wai ver of penalty,? based on his deviation froman air traffic
control (ATC) altitude clearance, in violation of 14 CF. R
91.123(a) and 91.13(a).® For the reasons discussed bel ow, we
deny respondent's appeal and affirmthe initial decision.

On Novenber 30, 1990, respondent acted as the non-flying
pilot-in-command of a United Express passenger-carrying flight
bei ng operated by Westair Conmuter Inc., on a flight from
Seattl e, Washington, to Eugene, Oregon. As the non-flying pilot,
respondent was responsible for handling radi o operations while
the first officer operated the flight controls. It is undisputed
that approximately 50 mles fromthe destination airport in

Eugene, respondent's flight received an ATC cl earance to descend

21n light of respondent's tinely filing of a report of this
i nci dent under the Aviation Safety Reporting Program (ASRP), the
Adm ni strator waived inposition of any actual certificate
suspension, pursuant to the ternms of that program

% Section 91.123(a) provides:
8 91.123 Conpliance with ATC cl earances and instructions.

(a) When an ATC cl earance has been obtained, no pilot in
command may deviate fromthat clearance, except in an
energency, unless an anended cl earance is obtained. A pilot
in command may cancel an IFR flight plan if that pilot is
operating in VFR weather conditions outside of positive
controlled airspace. If a pilot is uncertain of the neaning
of an ATC cl earance, the pilot shall inmediately request
clarification from ATC.

Section 91.13(a) provides:
8§ 91.13 Careless or reckl ess operation.
(a) Aircraft operations for the purpose of air
navi gation. No person may operate an aircraft in a carel ess

or reckless manner so as to endanger the life or property of
anot her .
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from17,000 feet to 14,000 feet, and that the flight deviated
fromthis clearance by descending to 13,200 feet, thus bringing
it into conflict with another aircraft.® The unauthorized
descent was halted only after an air traffic controller contacted
the flight to confirmthe 14, 000-foot clearance.

Respondent maintains that he should not be held responsible
for the devi ation because he was occupi ed with unforeseeabl e
essential safety-related duties at the tinme, and reasonably
relied® on his first officer to adhere to the altitude clearance.
Specifically, respondent contends that a sudden and
unantici pated deterioration in weather conditions (including
significantly reduced visibility and i ncreased wi nds) at the
pl anned destination airport -- discovered only 9 or 10 m nutes

before the flight's projected |anding there® -- required himto

* According to respondent, the first officer "had no better
expl anation [for his unauthorized continued descent bel ow 14, 000
feet] than that he sinply screwed up.” (Tr. 47.) Respondent
represented, without contradiction fromthe Adm nistrator, that
the first officer did not appeal fromthe FAA s order of
suspension with waiver of penalty issued to himas a result of
this incident. (Tr. 47-48.) The first officer did not testify
in this proceeding.

> W note that, although respondent couches his defense in
terms of his asserted "reasonable reliance" on his first officer,
the Adm nistrator contends that termis inapplicable and
characterizes respondent's conduct as an abandonnent, or inproper
del egation, of his duty to nonitor altitude.

® Respondent becanme aware of this sudden change in weat her

when the automatic termnal information service (ATIS) radio
frequency began to broadcast a "special" weat her observation from
the airport at 9:12 a.m, indicating a significant change from
the normal hourly observation nade at 8:50 a.m According to
respondent, this change in the reported weather information
occurred just as the aircraft began its descent from 17,000 feet.
The Adm ni strator does not dispute that the weat her changed
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i mredi ately consult airport instrunent approach plates and
aircraft performance data in order to determ ne whether the
flight could still safely land at that airport, or whether it
woul d be necessary to divert the flight to an alternate airport.

He argues that he could not have perforned these inportant
safety duties while simultaneously nonitoring the aircraft
altinmeter. W disagree.

As the pilot-in-conmmand, respondent had a general duty to

moni tor the safety of the flight,’

and a specific duty to insure
conpliance with ATC altitude clearances.® Further, as the non-
flying pilot, respondent was al so required by the United Express
manual to nmonitor and call out the aircraft's altitude at 1, 000
feet, and 500 feet, prior to reaching the assigned altitude, and
also to call out any deviation fromthat assigned altitude.
Respondent testified that he did in fact nmake altitude call-outs
at 15,000 feet and at 14,500 feet in accordance with this policy,
t hus denonstrating that he was capable of briefly interrupting
his review of the approach and performance data to performthis
sinmple,® but vital, duty. However, he thereafter abandoned this
critical duty and was unaware that the aircraft had descended
(..continued)

dramatically, or that respondent could not have |earned of the

changed conditions any earlier in the flight.

" Administrator v. Rheudasil, 5 NTSB 400, 401 (1988).

814 CF.R 91.123(a).

® Respondent indicated that both pilots in the cockpit had
an altimeter, |located at approximtely eye level in the
i nstrunment panel. (Tr. 39, 67-8.)



5
below its clearance until he was notified by ATC sone (by
respondent’'s own estimate) 45 seconds after his required 14, 500

foot altitude call-out.?®

Respondent does not contend that his
revi ew of the approach and perfornmance data demanded nore of his
time and attention after the aircraft passed through 14,500 than
before. Thus, while we find no fault with respondent's deci sion
to review the approach plates and performance data i medi ately
upon | earning of the deteriorating weather at his destination

airport,

we reject his contention that he was thereby excused
fromhis obligation to nonitor the aircraft's altitude.

As noted by the |aw judge, respondent, as the holder of an
ATP certificate, is held to "the highest degree of care."'® In
light of this high standard of care, and his status as the pilot-
i n-command of a passenger-carrying flight in air transportation,
we do not think it unreasonable to expect himto continue to

monitor the aircraft's altitude while evaluating the possible

0 Accordingly, given this 45-second abandonnent of his
altitude-nmonitoring duty, this case is unlike Charles A Hazen,
26 CAB 824 (1958), where the Cvil Aeronautics Board found that a
pilot-in-command could rely on his co-pilot to properly execute a
m ssed approach during the three or four seconds that it took the
pilot to retract the |landing gear, a required duty which
necessitated a tenporary diversion fromhis observation of the
i nstrunment panel. Respondent cites Hazen for the proposition
t hat verbal conduct is not the only basis for the "reasonable
reliance" defense.

' The Administrator suggests in his brief that respondent
coul d have del ayed his review of this material until after the
aircraft had levelled off at 14,000 feet.

12 See Administrator v. Baughman, NTSB Order No. EA-3563 at
3, n. 7 (1992); Admnistrator v. Mbore, NISB Order No. EA-3946 at
6, n. 14 (1993).
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i npact of the changed weat her conditions on the flight. Wile we
recogni ze that it may not always be easy for a pilot-in-conmmand
to juggle inportant flight duties, we think that respondent's
reliance on his first officer to conmply with the altitude
cl earance by levelling off at 14,000 feet, w thout his continued
supervi sion, was both unw se and i nconsistent with respondent's
duty to exercise the highest degree of care.

In conclusion, we find the law judge's reference in his

initial decision to our |anguage in Adm nistrator v. Frederick

and Ferkin, NTSB Order No. EA-3600 at 6-7 (1992) on point, and
worth repeating here:

Respondents are charged with the hi ghest degree of care, and
they were capable at all relevant tinmes during the flight of
conparing their . . . altineters to the cleared altitude.

Nei ther's other duties were so extensive or nore significant
that such a fundanental matter as altitude clearance m ght
be justifiably ignored, especially during ascent and
descent .

Ascending . . . at 3,600 feet per mnute,["]
respondents shoul d have been exceedingly alert to the
aircraft's altitude and the period of tine it would take
until it began to level off. Wether they failed adequately
to monitor altitude because they relied too heavily on the
autopilot, or because they did not scan the altineters
frequently enough, or because they did scan the altineters
but did not appreciate the significance of the readout is
irrelevant. Wiatever the reason, the result reflects |ess
t han the highest degree of care of a reasonable and prudent
pil ot.

(Tr. 113-14.) (Footnotes in original text omtted.)

13 Respondent testified that a typical descent rate for the
aircraft involved in this case is approximtely 1,500 to 2,000
feet per mnute. (Tr. 70.) This difference in descent rates
does not detract fromthe relevance of our coments in Frederick
and Ferkin to this case.
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ACCORDI NG&Y, I T IS ORDERED THAT:
1. Respondent's appeal is denied; and
2. The initial decisionis affirmed inits entirety.
VOGT, Chairman, COUGHLI N, Vice Chairmn, LAUBER, HAMMERSCHM DT,

and HALL, Menbers of the Board, concurred in the above opinion
and order.



